10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

IN THE SUPREME COURT OF THE UNI TED STATES

e
ESTHER HUI, ET AL.,
Petitioners
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PROCEEDI NGS
(11:18 a.m)

CH EF JUSTI CE ROBERTS: Well, counsel, we're
still here.

(Laughter.)

M5. GOLDENBERG. |'mvery glad, Your Honor

CHI EF JUSTI CE ROBERTS: And we wi || hear
argunent in Case 08-1529, Hui v. Castaneda.

Ms. ol denberg.

ORAL ARGUMENT OF ELAI NE J. GOLDENBERG
ON BEHALF OF THE PETI TI ONERS

M5. GOLDENBERG M. Chief Justice, and may
it please the Court:

In section 233(a), Congress extended an
absolute immnity to officers and enpl oyees of the
Public Health Service. That provision, reflecting
Congress's policy judgnment that the imunity was
necessary to revitalize the Public Health Service, nakes
a claimagainst the United States under the Federal Tort
Clainms Act the exclusive renedy for injury or death
resulting fromthe performance of nedical or related
function and precludes any other civil action or
proceedi ng agai nst the individuals by reason of the sane
subj ect matter.

W thout grappling wth the | anguage of
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section 233(a), Respondents have tried in a nunber of
different ways to inply a limtation into the test for
constitutional clains, but none of those argunents
creates any anbiguity in the statute, for three reasons:

First, the Bivens exception found in the
Westfall Act itself applies only to the inmunity set
forth in the Westfall Act and says not hing about the
scope of the entirely separate and distinct imunity set
forth in section 233.

JUSTI CE G NSBURG  \What are the immunities
set forth in the Westfall Act? | thought that they
were -- they applied to all Federal enployees?

M5. GOLDENBERG  Yes, Your Honor, that's
correct.

JUSTI CE G NSBURG. I ncluding the Public
Heal t h Servi ce.

M5. GOLDENBERG Yes, that's correct.

Public Health Service enpl oyees can take advantage both
of the immunities set forth in the Westfall Act and al so
of the separate preexisting nore specific imunity that
is afforded to them by section 233(a).

And this Court's decision in Smth | think
made clear that those two imMmunities can coexist. There
Is no conflict between them and what this Court said in

Smith is that the Westfall Act immunity adds to the
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prior immunity and enpl oyees can take advantage of both
of them

JUSTI CE SOTOVAYOR: Counsel, our job is to
determ ne Congress's intent when it passed 233(a). What
we do know is that there was no Bivens imunity at the
tinme, the FTCA had only a |imted application under
certain driver-related accidents. So we really don't
have anything to tell us, because they didn't even know
that there was a constitutional claimthat could be
rai sed, what they woul d have intended or not intended.

And | thought that Justice G nsburg' s point
woul d be that the Westfall Act tells us what they
I nt ended, because by its nature it applied to al
enpl oyees and didn't differentiate anong them and
copied 233's immunity, so that one can look at it and
say, ah, that speaks of Congress's intent.

M5. GOLDENBERG Well, certainly it's true
that when Congress enacted the Westfall Act it could
have broadly said, for instance, notw thstandi ng any
ot her provision of |aw, no Federal enployee shall assert
a statutory inmmunity to constitutional clains. But it
didn't do that. It did sonmething nuch nore narrow than
that, which is that what it says was in section
2679(b)(2), paragraph 1, the imunity for Federa

enpl oyees that was just set forth shall not apply to
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constitutional clains.

JUSTI CE SOTOVAYOR: |s there any other act
besi des 233(a) that is simlar --

M5. GOLDENBERG  Yes.

JUSTI CE SOTOVAYOR: -- that gives separate
i mmunity? Wich are those?

M5. GOLDENBERG. There are a nunber of them
Your Honor. Most of them apply to Federal nedical
wor kers, although not all of them There is 10 U S. C.
section 1089, the Gonzal ez Act, which is discussed in
our brief and in the governnent's brief, which applies
to Arny doctors. There are statutes applying to NASA
doctors, to Veterans Adm nistration doctors, to certain
medi cal vol unt eers.

So there are a nunber of these statutes
passed over a period of several decades. But in --

JUSTI CE KENNEDY: But it seens to ne that,
quite apart fromthe Westfall Act, there is a nore --
nore basic answer that you would nake to Justice
Sotomayor's question. And that is, because the nature
of inmmunity clauses are to nmake the enpl oyees secure
agai nst unforeseen causes of action as well as foreseen.
| think that's a principled answer you coul d nmake.

If | made that answer, do you have authority

| could cite for that proposition?
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M5. GOLDENBERG Well, | think that this
Court has, you know, broadly speaking, in talking about
judicially created immunities -- that imunity is for
hard cases as well as easy cases. And the Van de Kanp
decision that this Court recently issued with respect to
judicial immunity I think says sonething al ong those
l'i nes.

But I think it's true, certainly, that --
it's true that Congress when it passed section 233
didn't know for sure that there was going to be a Bivens
cause of action that was going to be allowed. But it
spoke very broadly. It said "any other civil action or
proceeding.” And when it did that, it surely neant
civil actions or proceedings that were created by the
courts at sone later point in tinme as well as those that
exi sted at the tine.

JUSTI CE KENNEDY: |If we limt it, then
Congress woul d have to reenact a statute every tine
t here was sone new cause of action?

M5. GOLDENBERG  Exactly, Your Honor. And
think the problemw th the interpretation that makes the
interpretation of the statute depend on the tim ng of
the Bivens decision is pointed up by two different
statutory provisions and the odd results that you would

have.
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One is that the Gonzal ez Act, which
referred to earlier, 10 U . S.C. section 1089, was enacted
in 1976, it has immunity-conferring | anguage that is
extrenely simlar to the i munity-conferring | anguage of
section 233(a). In fact, we know that when Congress
enacted the Gonzalez Act it |ooked at and thought about
section 233(a), and yet if it matter whether Bivens had
yet been deci ded the Gonzal ez Act woul d bar Bivens
clainms, but 233(a) wouldn't, even though you can't nake
that kind of distinction based on their text.

JUSTI CE SCALIA: O course, | don't look to
see what Congress intended. | |ook to see what the
statute says. | don't know that we -- we -- we
psychoanal yze the text of a statute on the basis of what
the Congress at that tinme knew. The text says what it
says.

M5. GOLDENBERG  Yes, Your Honor, | agree.
And the text here is very broad and very clear that it's
any other civil action or proceeding that -- that
results fromthe sane subject nmatter. And | think one
thing that's inportant is that "subject matter" here
clearly neans the sane set of facts or the sane set of
ci rcunst ances.

So that, it -- it's not the case that you

only get immnity where your cause of action is sonmehow

8

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

simlar to the cause of action you have under the FTCA
You get imunity if you have any cl ai m agai nst the
i ndi vi dual that cones out of the -- the sane set of
facts, even if it were true that there was sone
requi renent of an FTCA renedy, which we don't believe
there is.

What is absolutely clear here as well is
t hat Respondents do have an FTCA renedy agai nst the
United States. They have brought an FTCA cl ai m agai nst
the United States. The United States has admtted
liability on that claim That is found at page 328 of
the Joint Appendi x. And so the question nowis, what
damages will the Respondents recover fromthe United
States. And -- and in that setting, nost certainly the
cl ai magainst the individuals is barred by section
233(a) .

JUSTICE G NSBURG And that's a -- there is
a ceiling, because the Tort Clainms Act refers to the |aw
of the place where the act or omi ssion occurred. In
this case it's California?

M5. GOLDENBERG. Wl l, Your Honor
California law is what's been discussed in the briefs.
| understand that it's possible that Respondents m ght
argue that some of the acts or om ssions here took place

in the District of Colunbia, because that's the place
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where sone of the decisions were nmade about the
treatnment authorization requests. But California lawis
what has been asserted so far in the case, that's true.

JUSTI CE G NSBURG Wi ch would you put a lid
on the damages, since this is a death case, of 250, 0007

M5. GOLDENBERG. Not exactly, Your Honor
There is no |imt whatsoever on the econom c danmages in
a case arising out of professional negligence. There is
under California | aw a $250, 000 cap on non-econormic
damages. As we have said in our briefs, we think that
in this case, where Respondents have argued intentiona
wrongdoi ng by the United States, for which they can
recover under the FTCA, if they can prove that sonething
nore than negligence was at issue then it's possible
under California |law, although California |aw is not
entirely clear, that they could actually exceed that
$250, 000 cap for non-econoni c danmages.

JUSTI CE STEVENS: My | ask you to comment
on the fact that in the Carlson case apparently the
assi stant surgeon general was, in fact, a defendant and
the governnent failed to nmake this defense?

M5. GOLDENBERG.  Your Honor, |'mnot certain
why the defense wasn't raised in the case.

JUSTI CE STEVENS: Because if you are right,

t hey shoul d have.
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M5. GOLDENBERG. Well, not necessarily,
because there may be factual issues that -- that we're
not now aware of. In other words, it may be that the
gover nnment concl uded that, despite what was alleged in
the conplaint, that when that particul ar individual took
the acts conpl ai ned of, he wasn't sonmehow wearing his
PHS hat, he was operating in sone other capacity. So --
but that is obviously just specul ation.

And it -- it is not clear why that defense
wasn't raised. Wat is clear is that it was not raised
and, not only that, but in the court of appeals and in
this Court there is no reference made to fact that he's
in the Public Health Service.

JUSTICE STEVENS: It is kind of interesting
that apparently the governnent was not aware of the
breadth of the position you are now -- you are now
t aki ng.

M5. GOLDENBERG. Well, I'mnot sure that is
necessarily the conclusion | would draw. As | say,
there may be factual reasons why it wasn't raised.
There may be strategic reasons why it wasn't raised.
It's hard to speculate on that so long after the --
after the fact.

But what is clear fromCarlson is that the

way that section 233(a) did arise in that case is that
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the Court used it as a specific exanple to contrast with
the FTCA itself, and said that section 233 was a pl ace
where Congress had nmade known explicitly its intent that
the FTCA be the exclusive renedy and that other renedies
be precl uded.

That's the way that 233(a) was argued in
the briefs in that case and that's how the Court used
it. And that is obviously extrenely supportive of the
Petitioner's plea for imunity here.

This Court has already essentially
recogni zed in Carlson in reasoning in support of its
hol ding that that is the role that 233(a) plays, and the
Court nust have been tal ki ng about barring Bivens clains
because that's what Carlson was about. So that is the
significance of 233(a) in that case.

The Respondents also -- in a subject we
haven't touched on yet, | think, ook at the title of
section 233(a) and sone of its other subsections, and
there | think it's clear that the title can't vary the
clear statutory text in any way. Even if the title were
rel evant here, it tal ks about negligence and
mal practice, and we've cited in our reply brief at pages
18 to 19 the authorities show ng that when the statute
was enacted in 1970 nal practice was thought to sweep

very broadly to cover any bad acts, any nal practice, and
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so it doesn't operate -- the title here can't operate as
alimtation on the scope of this provision.

Wth respect to the history, the one
other thing that | wanted to point out that | didn't get
to in ny answer before is another odd result that you
woul d have, if you | ooked at when Bi vens was deci ded and
made that your deciding factor, is that the FTCA' s
judgnent bar, 28 U . S.C. section 2676, which was enacted
I n 1948, which says that when you take a cl ai m agai nst
the United States under the FTCA all the way to judgnent
you are barred fromraising any other civil action or
proceedi ng by reason of the sane subject matter. So
very simlar | anguage to what we have here. That
woul dn't bar Bivens clains, even though every court of
appeal s to have | ooked at the issue has said that it
does cover Bivens clains.

JUSTI CE KENNEDY: Well, that would bar a
| ater Bivens claim | assune you could bring a Bivens
action first and the bar provision would not apply,
assunm ng you can bring the Bivens claim

M5. GOLDENBERG Yes, | think that's right.
But the -- all I"'mtrying to say is that it's the "any
other civil action or proceedi ngs" |anguage in the
judgnent bar. If you | ooked at whether Bivens had been

deci ded yet, it wouldn't cover Bivens because the
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statute was enacted prior to the tine that Bivens was
decided. It was enacted in 1948.

So it's not -- it doesn't make sense to nmmke
your statutory interpretation, your interpretation of
t hose words, hinge on the fact that Bivens had or hadn't
been deci ded yet.

If there are no further questions, | would
like to reserve ny remaining tinme for rebuttal

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Shah.

ORAL ARGUMENT OF PRATIK A, SHAH
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG PETI TI ONERS

MR. SHAH. M. Chief Justice, and may it
pl ease the Court:

By its plain ternms, section 233(a) precludes
any civil action against officers and enpl oyees of the
Public Health Service arising out of performance of
their nedical duties. Instead, it makes an action
against the United States under the Federal Tort Cains
Act the exclusive renedy for injury arising out of
PHS- provi ded care. Unlike the Westfall Act, section 233
contai ns no carve-out for constitutional clains, nor is
there any textual basis for which to apply one.

Accordingly, this Court should reverse the
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Ninth Circuit's decision allow ng Respondent's Bivens
cl ai s agai nst the individual Petitioners on top of
their FTCA clains against the United States.

Now, even assum ng Congress did not
specifically have Bivens clains in mnd at the tine that
they enacted this statute, that's no reason to limt the
plain terns of section 233(a). First, Justice Kennedy,
going to your question about whether there's authority
for that proposition that when Congress doesn't
specifically anticipate a certain set of facts yet the
plain terns control, that that is the correct result.
This Court has stated both in the R CO context as well
as in other contexts that the fact that Congress doesn't
specifically contenplate application of the statute to
particul ar circunstances sinply denonstrates the breadth
of the statute and not any anbiguity. Those statenents
are set forth on page 15 of our briefs, Sedim, Yeskey,
and ot hers.

The second point | would neke is the best
i ndi cation of Congress's broad intent is sinply the
plain terns of the statute. Congress could have enacted
a statute that only provided immunity for, say,
negl i gent performance of nedical duties. It included no
such limtation in 233(a). It could have made the FTCA

remedy exclusive of, say, only common | aw causes of
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action or State | aw causes of action, or even existing
causes of action. It did not do that. It said it is
the exclusive renmedy for any other civil action by
reason of the sane subject matter. Congress --

JUSTICE G NSBURG M. Shah, is that -- is
that the sane -- in all the statutes that Carlson cites
on page 20, when they say that Congress follows the
practice of explicitly stating what it neans to neke the
FTCA an exclusive renedy, there's this -- the Gonzal es
Act and 233(a), and then there is the swine flu.

Do -- are they all -- are all those
provi sions, provisions |like 233(a), that say "any civil
action"?

MR. SHAH:. Yes, Your Honor, in ternms of that
| atter phrasing "exclusive of any other civil action or
proceedi ng." For exanple, the Gonzales Act, which is
reproduced in the gray brief on page l1a of our -- of the
governnment's appendi x, it uses very simlar |anguage.

It says: The FTCA renedy shall be exclusive of any
other civil action or proceeding by reason of the sane
subject matter. That is identical |anguage to that used
in 233(a).

Now, there is a way in which 233(a) is even
broader than any of those other statutes in its

description of what type of perfornmance of nedi cal
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duties is covered. There, there is no nodifier of
negl i gence or wongful act or omssion. It sinply says:
Any performance of nedical duties is covered.

In the Gonzal es Act, which we woul d submt
has as quite broad | anguage and shoul d have the sane
effect, they at |east have a qualifier of negligent or
wrongful act or omi ssion. Not that that should create a
change in result, but it just goes to show the
i ncredi bly broad | anguage that Congress used to show --

t hat Congress used in 233(a).

And | think on the Gonzal es Act point -- and
Justice Sotomayor, | think this goes to your question
about whether there are other statutes -- even though

t hat Congress nmay not have contenpl ated Bivens at the
time, the Gonzal es Act was passed in 1976, 5 years after
Bi vens had deci ded, and yet Congress used the identical
| anguage or nearly identical |anguage as present in
233(a) in enacting the Gonzal es Act. Presunably,
Congress was aware of the potential for Bivens liability
at the tinme, yet they chose to use the sane categorica
text.

And in the legislative history of the
Gonzal es Act they say they used that text for the
specific purpose of ensuring total financial imunity,

immunity fromtotal financial liability for DOD and
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arnmed forces nedi cal personnel

JUSTI CE SOTOVAYOR: Can you tell nme how many
PHS personnel work in settings outside custodi al
settings?

MR. SHAH: CQutside which?

JUSTI CE SOTOVAYOR:  Custodi al settings.

MR. SHAH. Well, Your Honor, there's 6,000,
approxi mately 6,000 conm ssioned officers. O those,
slightly nore than 1,000 of the conm ssioned PHS
officers work in either the Bureau of Prisons or in |ICE
detention facilities.

So the remai ning 5,000 of the conmm ssi oned
officers may not work in what you would call a strictly
custodi al context. A bulk -- the majority of them work
for the Indian Health Service, and that is true for both
enpl oyees and the --

JUSTI CE SOTOVAYOR: | 'msorry? For the
I ndi an - -

MR. SHAH: For the Indian Health Service.

JUSTI CE SOTOVAYOR: And is there a reason
Congress woul d want to i mmuni ze PHS per sonnel agai nst
Bi vens clains in a custodial setting, but not inmunize
Bureau of Prison personnel ?

MR. SHAH. Well, Your Honor, | think they

woul d want to i nmmunize Bureau of Prison personnel. And
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in fact, that's where a nmgjority of these types of
clains conme up. That, of course, is another custodi al
setting, and -- and | think Congress would have been
aware - -

JUSTI CE SOTOVAYOR: But not every doctor --
i f they come under the FTCA, they -- their --
constitutional clainms are not inmunized against them --

MR. SHAH. OCh, | see.

JUSTI CE SOTOVAYOR: -- unless they are PHS
per sonnel .

MR. SHAH. Right. R ght. You are right.
If they were a BOP enpl oyee as opposed to PHS personnel,
then you are right, they would fall under the Westfal
Act and there would be the carve -out for constitutiona
cl ai m

Now, what we do know is that Congress
enacted this special protection for Public Health
Servi ce personnel and singled themout at the Surgeon
General's request in 1970. And | think it's inportant
to remenber in 1970 this is pre-Westfall Act. It was
not at all clear that Federal nedical personnel were
I mmune even from comon | aw negligence, for exanple.

And so even fromthat point, putting Bivens
liability aside, Congress chose to accord speci al

protection to PHS personnel above and beyond t hat
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entitled to those who they were working with side by
side, say in the Bureau of Prisons or in the --

JUSTICE ALITO Are they paid |ess than
other -- than other Federal enployees who perform
simlar functions? And what do -- what do physicians
who are not -- were not enployees of the Public Health
Service, do about liability for Bivens actions? Are
they responsible for getting their own mal practice
I nsurance?

MR. SHAH. Well -- well, Your Honor, in
ternms of the -- in terns of the ordinary clains, the
comon | aw cl ains, of course, that would be covered by
the Westfall Act. In ternms of Bivens, in terns of
I nsurance agai nst Bivens clains in particular, ny
under standing, and this is anecdotal, is that nost --
nost of the nedical personnel in the Bureau of Prisons
do not have any other protection beyond that, that is
provi ded by the Westfall Act. That is, they don't have
separate policies.

There is -- at |east according to the

citation in Respondent's brief about a web site that

shows that you can get Bivens insurance. It's not clear

to me whether that's available to Federal -- Federa
nmedi cal personnel, at least in the anbunts of insurance

that m ght be necessary to adequately protect them
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JUSTI CE SCALIA: O course we're -- you
know, we are tal king here as though Congress is a
per petual unchanging institution. Wy would it have
done this for Public Health Service enpl oyees and not
have done this for Bureau? It wasn't the sanme Congress
that passed those two acts. The one may have been a
stingier Congress than the other, or there -- there may
have been nore | obbying by one of the other groups in
one case.

I don't see any reason why we have to
phil osophically reconcile the -- the granting of -- of
greater immunity to Public Health Service enpl oyees.

MR, SHAH. Justice Scalia, | conpletely
agree. | think it's correct that the inportant fact is
the fact that Congress accorded them special protection.
Again, this was -- this was at the request, the specific
request of the Surgeon CGeneral, and they did this to
help revitalize the Public Health Service. Now Il don't
think that -- that the Public Health Service is
anomal ous that they get this protection. | think they
are in many ways simlarly situated to nedi cal personne
who have served for DOD in the arned forces. Like DOD
nmedi cal personnel, PHS officers can be assigned to very
difficult situations and settings, sonetines in arned

conflict, other custodial settings, and they can be
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ordered to performcertain nmedical conditions.

In the Gonzal ez Act |egislative history,
Congress says that that was a reason -- an additiona
reason as to why they wanted to accord immunity. And I
thi nk PHS personnel are simlarly situated. |If this
Court were |l ooking for a reason, the fact is they were
accorded the same immunity and that is the dispositive
fact.

JUSTI CE SCALI A: Just as a matter of
curiosity, do all of these inmmunity provisions cone out
of the sane conmttee? O can one assune that the
Public Health Service may have cone out of one committee
of Congress, the Bureau of Prisons may have conme out of
anot her comm ttee of Congress, the DOD may have cone out
of a third conmttee of Congress?

MR. SHAH. Right. | don't know if they all
canme out of the sane commttee, but these certainly span
a w de spectrum of years, all the way fromthe 1960s
to -- to the late 1970s, in terns of when these various
I mmunity provisions were enacted. Sonme of them happened
at the same tine, like |I believe the provision for NASA
personnel was added at the sanme tine the Gonzal ez Act
was passed.

JUSTICE ALITO If section 2679(b)(2),

I nstead of saying paragraph (1) does not extend nor
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apply, had said the renedy against the United States
provi ded by sections 1346(b), et cetera, and repeated
that | anguage from(b)(1), and then said: "Is not the
exclusive renedy in any civil action against an enpl oyee
of the governnent,"” and conti nued with subsection (2),
then the result here would be different, wouldn't it?

MR, SHAH. Your Honor, it may be a cl oser
case but | don't think that the result would be
different, and here's why. |If you |l ook at the text of
233(a), and this is on the very |ast page of the -- of
the governnent's brief, it does refer to the FTCA in
terms of the renedy that a -- that a plaintiff should
seek; but it's not -- it does not |ook to the FTCAto
make that renedy excl usive.

I nstead it provides independent |anguage,
I ndependent of the FTCA, to nmeke the renmedy exclusive.
It says the renmedy against the United States under the
FTCA -- that's what it references -- for damage for
personal injury including death resulting from nedical
performance, and then it has its own | anguage, "shall be
exclusive of any other civil action or proceedi ng by
reason of the sane subject matter."” It does not
reference the FTCAin that latter clause, and it's that
| atter clause that makes the renedy excl usive.

So regardl ess of the | anguage of the
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Westfall Act, | think -- | don't think it would nmake a
difference to the result if Congress had used the
wor di ng that you suggest, Justice -- Justice Aito.

The one -- the one final point I would |ike
to make is | think it bears enphasizing that this is not
a case where there is no other relief than a Bivens
remedy available. The FTCA renedy is not only avail able
generally, but the United States has already admtted
liability under Respondents' nedical negligence claimin
this case. The only difference from Respondents’
anount -- from Respondents' perspective nowis the
anount of damages that are recoverable, and we woul d
submt --

JUSTI CE G NSBURG. Does the plaintiff
contest the certification that this was within the
scope -- and say it was so egregious it was outside the
scope, and therefore it doesn't conme with -- cone within
233(a) or anything else, and so we have a straight claim
agai nst the defendant?

MR. SHAH. To ny know edge, plaintiffs have
not made that argunent in this case, that they were not
acting within the scope.

JUSTICE G NSBURG So they would | ose their
argunent against the -- | nean, they would | ose their

cl ai m agai nst the governnment if they were taking that

24

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

position?

MR. SHAH. They woul d | ose their FTCA cl aim
agai nst the governnent, then, Your Honor.

If there are no further questions. Thank
you.

CH EF JUSTI CE ROBERTS: Thank you, M. Shah.

M. Doyl e.

ORAL ARGUMENT OF CONAL DOYLE
ON BEHALF OF THE RESPONDENTS

MR. DOYLE: M. Chief Justice, and nmay it
pl ease the Court:

Section 233 does not bar Bivens clains here
for two principal reasons. First, 233 does not abrogate
a constitutional cause of action because it cannot
satisfy Carlson's explicit declaration test, which is a
type of clear statenent rule.

JUSTICE G NSBURG That's quite a surprising
statenment for you to nake, when the very first statute
that Carlson nentions is 233(a).

MR, DOYLE: Your Honor, | believe you were
referring to the dicta in Carlson on page 207?

JUSTI CE G NSBURG  Yes.

MR. DOYLE: And it's interesting to note how
that issue was raised. In the briefs it wasn't raised

argui ng that 233(a) barred Bivens clains; the governnent
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didn't nake that argunent. And in fact it was raised in
Respondents' cert petition or brief in opposition for
the proposition that -- that the |anguage of that
statute actually allowed a Bivens cl ai mbecause it
didn't preclude it. And in -- in response the
governnent actually argued that because Bivens hadn't
been decided in -- in 1970 that it could not have

possi bly preserved Bivens clains. So actually the
opposite issue that was -- that was addressed in

Carl son --

JUSTICE G NSBURG Well, it certainly
doesn't get that out of the way. |It's put on page 20,
because one of the reasons why Carl son enabled -- all ows
the Bivens Act is that it doesn't contain | anguage and
the -- it -- it seens to nme that this -- that this
paragraph is contrasting statutes with Carl son, because
in Carlson there is no -- there is no other statute.

MR, DOYLE: Justice Gnsburg, if |I may
reply, | believe that that's not the proper way to read
that dicta for two reasons. First, | think Justice
St evens nentioned the Assistant Surgeon General of the
United States was actually a defendant in the case, and
so although this 233(a) imunity wasn't -- was not
decided in Carlson, certainly the Court was aware that a

-- that a Public Health Service defendant was in the
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case, and they wouldn't have permtted an action to nove
forward agai nst that defendant had they believed that
233 barred Bivens.

And second, it -- it specially characterizes
the explicit declaration as applying to nmal practice, not
Bi vens clains. And other -- for exanple, another
statute in the category there was the Federal Drivers
Act, and certainly it's hard to i magi ne how a Feder al
driver could be |iable under -- under Bivens.

And so | think a better readi ng of that
dicta is that the Court is just saying, here's an
exanpl e, these statutes show t hat when Congress nmakes an
explicit declaration but the issue is explicit as to
what. And it's clear | think fromreading that dicta
based on the existence of the Surgeon CGeneral in the
case and the fact that the dicta was qualified, that it
didn't apply to Bivens.

But noving back to the Carlson test, 233
can't satisfy the test because Carl son never even -- or
Congress never consi dered whether the FTCA was a
substitute for Bivens in 1970. And this point is
underscored by the fact that the statute was enacted
before Bivens and that the cause of action at issue here
wasn't recogni zed until ten years later in Carlson

And second, when Congress did finally
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consider for the first tinme whether the FTCA was an
adequate substitute for Bivens in 1988, it expressly
preserved rather than barred Bivens' clains in the
Westfall Act.

And the Westfall Act was a conprehensive
statute that was intended to provi de an overhaul of
personal immunity at the request of this Court in
Westfall v. Irwin, and it applied to all Federa
enpl oyees, including nenbers of the Public Health
Service. And that was the holding of this Court in
Smi t h.

And Petitioner's reading here would actually
require this Court to wite in an inplied exception to
the Westfall Act that doesn't exist, that woul d exenpt
out Public Health Service personnel fromthe explicit
carve-out of Bivens. Moreover, the Petitioner's reading
here --

JUSTI CE SCALIA: You claimthe Westfall Act
inmplicitly repealed 233(a)? |s that what you say?

MR. DOYLE: No, Your Honor, there is no
inmplicit repeal here, although we can --

JUSTI CE SCALIA: Well, that provision says
that it's exclusive, and you are saying the Westfall Act
says it is not exclusive.

MR. DOYLE: Your Honor, there is no inplicit
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repeal here for the -- because 233(a) still has

I ndependent work to do. But we do concede that under
our reading there would be no -- it wouldn't really do
any nore work for Public Health Service enpl oyees,
because they have a broader protection under the
Westfall Act, as applied to any wongful act or

om Sssi on.

JUSTI CE SCALIA: But it isn't just nmade
superfluous. It is repealed. The provision of it that
says "it shall be exclusive" is repeal ed.

MR. DOYLE: The provision --

JUSTICE SCALIA: Inplicitly, because it's
not specifically referred to.

MR. DOYLE: Well, there would no -- there
woul d be no repeal, because there are a nunber of other
provisions within section 233 itself that it's rel evant
to. And so the Public Health Service Act --

JUSTICE G NSBURG That's just (a). W are
just tal ki ng about (a).

MR. DOYLE: Yes, but these other provisions
refer back to (a). And if | could just --

JUSTI CE BREYER. | don't understand your
Westfall Act argunent. | nust be m ssing sonething. M
understanding is, nmany years ago, Congress passes a

statute that says: Gve salute imunity from Bivens
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actions through the governnent. Don't sue the enpl oyee.
It says that, basically. A long tine ago.

Then, sonetine after, Congress passes
anot her statute, and in paragraph (a) of that statute,
it says: An even |arger group of people, just sue the
governnment. And then it says: As to this larger group
of people, paragraph 1 of this statute doesn't apply to
Bi vens acti ons.

So what does that got to do with this
earlier statute? Does it refer to it? |In other words,
if I understand -- | understand your Carlson argunent.
| got that one, but | don't understand this argunent if
| have the statutes right.

MR. DOYLE: Well, Your Honor, | think that
-- and | don't nean to repeat nyself, but to answer that
guestion --

JUSTICE BREYER Well, is there an answer to
the question? Because that woul d be inportant.

MR. DOYLE: | believe there is. But | think
that the fundanental issue you have to | ook at, Your
Honor, is whether in 1970 Congress intended to abrogate
a constitutional cause of action. And in this Court's
line of clear statenents --

JUSTI CE BREYER: That's your Carl son

argunment. | got that. | understand that. The one |
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don't understand is: What's the relation of the
Westfall Act to this argunent?

MR. DOYLE: There is -- thereis two
rel ati onshi ps between the Westfall Act and the Public
Heal th Service Act. First, the Westfall Act sinply
applies on its face to all governnent enployees. And
this Court has held that, and so --

JUSTI CE BREYER: Yes, right. They give the
gover nment enpl oyees the sane kind of immunity that -- a
little nore [imted, and that's in paragraph 1. And
then paragraph 2 says: Paragraph 1 doesn't apply to
Bi vens acti ons.

It doesn't say anything about the earlier
statute. It applies to a different group of people. It
has all kinds of requirenents, nothing involved with
233. (Okay, so what is it to do with this case?

Now, what |'mthinking now from your
hesitation is, it has nothing to do with the case; it's
the Carlson thing that is the inportant thing. Now, you
tell me why |I'm w ong.

MR. DOYLE: Justice Breyer, if | could
answer. This Court, in Smth, held that the i munity
conferred by section 1 applies to all Federal enployees.
You have to read 1 and 2 together. | nean, you can't

di vorce them because section 1 grants inmmunity, but
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subsection 2 affects it and -- and hel ps define it by
saying that --

JUSTI CE BREYER  You are tal king about the
Westfall Act. Absolutely right. | just said: What
does the act have to do with this older act?

MR DOYLE: Well, it isn't -- the ol der act
refers to the Federal court claimthat is providing
exclusive renedy in this case. And the FTCAis the only
remedi al schene in the case. So in other words, 233
doesn't set forth within it different renedi es that
prospective plaintiffs can get against the Public Health
Services. It decided to define it by referring to the
FTCA. And when you go to the --

JUSTI CE BREYER  Westfall -- Westfall Act is
not -- is not the FTCA, is it?

MR. DOYLE: It is.

JUSTICE BREYER Oh, it is the -- in other
words, you think -- | thought the FTCA Act was an act
that gives you action agai nst the governnent.

MR, DOYLE: The Westfall Act is just sinply
an anmendnent to the FTCA

JUSTICE BREYER So it says: This act is
the exclusive renmedy -- the FTCA is an exclusive renmedy
for all enployees, but this provision which gives us an

exception does not give you the exception, does not nake
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It exclusive for Bivens actions.

Ckay. You go ahead. You explainit to ne.
| don't want to keep repeating ny skepticismon this.

MR. DOYLE: Ckay. Well, the first clauses
of section 233(a) states that -- that the renedy agai nst
the United States provided by 1346(b) is renedy
avai |l able. And so you go to 1346(b) and Congress
defined the 1346(b), | believe it's on page 5A of our
appendi x. It says that -- that the renedy is subject to
the entire provisions of the FTCA. So you have to | ook
to the entire provisions of the FTCA to determ ne what
the renedy is, because --

JUSTI CE G NSBURG What -- what says "entire

subject" -- 233(a), where does that say anything other
than -- | nmean, it reads like it's immunity from any
civil action. That's -- those are the words | think
that you have to overcone. It says: Plaintiff has a

substitute renmedy against the United States under the
Federal Tort Clains Act, and the enployee is inmune from
any civil action. And then you say, but any civil
action doesn't include Bivens actions. And you nust be
saying that the later act shrinks the forner act.

MR. DOYLE: The later act anended the formner
act; that's correct, Your Honor.

JUSTICE G NSBURG It anmended 233(a) w thout
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mentioning it?

MR. DOYLE: It did, in effect, because it's
I ncorporated by reference through the act. So 1346(b),
the first sentence says: Subject to the provisions of
chapter 171, which is the entire FTCA. And within that
chapter, there's a provision entitled "exclusiveness of
remedy.” And that defines -- and that really addresses
the precise issue before the Court, whether the FTCA is
the exclusive renedy here for a Bivens action. And it
specifically says in that section that Bivens actions
are excl uded.

And so if you want to find out what renedy
is avail able to a prospective plaintiff, you have to
| ook at how Congress defined the renmedy, and it
specifically defined it by limting it under its
Excl usi veness Cl ause to conmon |aw torts, not Bivens
cl ai ns.

But | think one of the key principles here
that we have to acknowl edge is that you deferred -- the
Court defers to Congress in policy considerations |ike
this because presumably Congress is in a better position
than the Court to -- to weigh policy decisions |ike
providing inmunity to certain governnent enployees. But
the deference there is only appropriate where Congress

has actually faced the i ssue and bal anced the policy
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consi derations. And it could not have done so in 1970,
because Bivens hadn't been decided, Estelle v. Ganble
hadn't been decided until 1976, which just -- which
establ i shed the deliberate indifference standard, and
then Carlson wasn't decided until 1980. And when
Congress, for the first time, actually |ooked at the

I ssue --

JUSTI CE SCALIA: Well, you say any -- any
other civil action that -- that did not exist prior to
the enactnent of 233(a) would not be covered by its
excl usi on because Congress couldn't have known that this
civil action existed, so that it only covered those
causes of action that existed at the tine the statute
was passed?

MR. DOYLE: Only -- only as the
constitutional causes of action, Justice Scalia.
think --

JUSTI CE SCALI A: Wiy? Way? | nean, if your
theory is it doesn't preclude anything they didn't know
about, if they didn't know about sonething, whether it's
constitutional or not, what -- what reason is there to
say it's precluded?

MR DOYLE: Well, | think that the issue
here is, is that when Congress was going to -- was goi ng

to abrogate a constitutional right or recognize a
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constitutional renedy, it has to do so in a clear way.
And for exanple, Wbster v. Doe, on effect, the

Lat chford case, has very simlar |anguage. It's al
civil actions, and that's all in the context of whether
I ndi ans can bring an action against the State under the
El eventh Amendnent. |In that case, the Court held that
all civil actions did not include the right to bring an
action against the El eventh Anmendnent, or State under
the El eventh Anendnent, because you are dealing with a
constitutional issue.

And in this case -- | think it goes to
Justice Kennedy's point -- we are not saying that any
cause of action, perhaps, was created after 1970
woul dn't be barred, but when you are tal king about a
constitutional cause of action there is a difference.
And you -- Congress has to at |east consider the issue,
bal ance the policy considerations, and nmake an inforned
decision in order for this Court to abrogate a
constitutional right.

JUSTI CE KENNEDY: And Carlson is your best
authority for that? Even though I don't think Carlson
Is directly on point, Carlson is still your best
authority?

MR. DOYLE: Well, Carlson sets forth the

clear statenment rule here, the explicit declaration
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test, and then --

JUSTI CE KENNEDY: I n a different context,
but that -- but Carlson's still your best authority for
t hat proposition?

MR. DOYLE: | think Webster v. Doe is
anot her exanple of a case where this Court woul d not
abrogate a constitutional right based on fairly clear
| anguage that said the director of the Cl A had
di scretion to term nate anybody. And in that case, he
termnated a Cl A enpl oyee because he was honpbsexual and
he brought a variety of different constitutional causes
of action. And then, you know, the Court held that to
abrogate a constitutional cause of action, there has to
be -- there has to be a clear statenent. So we don't
bel i eve there has been that clear statenment, but --

JUSTI CE STEVENS: | think your clear
statenent argunent would apply even if Carlson had been
deci ded before the statute was net?

MR. DOYLE: Well, that's true, Your Honor

JUSTI CE STEVENS: Ckay.

MR. DOYLE: So, it's not --

CHI EF JUSTI CE ROBERTS: | woul d have thought
it wouldn't apply as strongly because they woul d have
been saying any action at a tine when they knew t hat

particul ar action exi sted.
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MR. DOYLE: It wouldn't -- it wouldn't apply
as -- as strongly, but I -- | don't think that the
sequence of enactnent is dispositive, | think is the
poi nt .

CH EF JUSTI CE ROBERTS: ©Oh, so you are
saying -- your response to Justice Stevens follows
because you say they -- unless they say a Bivens action

Is excluded, it's not?

MR. DOYLE: O constitutional, but it has to
be clear that Congress addressed the issue and
consi dered abrogating a constitutional claim | nean,
that's what the cases are clear about. And so --

JUSTICE G NSBURG. So the Gonzalez Act is
after Bivens?

MR, DOYLE: It is.

JUSTI CE G NSBURG. But you say the sane
thing even though Bivens was before Congress and even
t hough the Gonzal ez Act doesn't have an exception for
Bi vens clains, you read one into the Gonzal ez Act?

MR, DOYLE: Your Honor, | -- | would say the
Gonzal ez Act al so woul dn't bar Bivens clains, because it
wasn't just the sequence of enactnent -- but | nean, if
it was -- but if it had shown in sonme way that Congress
consi dered the constitutional issue, and the |egislative

hi story of the Gonzal ez Act shows that it did not at
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that tinme, there was sone indication in the -- in the
| anguage of the statute or anywhere that a
constitutional --

JUSTI CE SCALI A: Legislative history wll
do, so -- so we don't require this clear statenent,
right?

MR, DOYLE: |I'msorry, Justice Scali a,

di dn't hear your question.

JUSTI CE SCALI A: Legislative history will do
the job, so you are abandoning the -- the proposition
that there has to be a clear statenent by Congress?

MR. DOYLE: No, Your Honor. And if | -- if
| neant to inply, | m sspoke.

JUSTI CE SCALI A: That's what you said. |
t hought you said if -- if it was clear fromthe
| egi sl ative history that Congress considered Bivens
actions and nonet hel ess enacted | anguage simlar to
233(a), that wouldn't be enough.

MR. DOYLE: It -- it -- | think that in the
statute, inthe -- in the text of the statute itself,

there has to be sone evidence from Congress that it

considered it. | think that you can | ook at other
factors to try to figure out what -- what Congress was
t hi nki ng, of course. However, in this case, | think the

point is clear that whether you | ook at the |egislative
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hi story, whether you | ook at the alternative renedi al
schene --

JUSTI CE SCALI A: Now you are confusing ne
agai n.

(Laughter.)

JUSTICE SCALIA: Is -- is -- is inportant
what Congress was thinking or what Congress said? |
t hought your proposition was, unless the statute says
that it bans constitutional actions, it doesn't. |Is
that your proposition?

MR. DOYLE: That -- that's correct --

JUSTI CE SCALI A: Then it doesn't matter what
Congress was thinking, does it? Unless Congress says
that, your -- your position is?

MR. DOYLE: (Qbviously if -- if a statute
unanbi guously bars constitutional clains by nentioning
the Constitution, | don't think you | ook at the
| egi slative history. That's correct, Your Honor.

JUSTI CE SCALI A: But, ah, but if it doesn't
unanbi guously bar it, you can then |look to |legislative
hi story and say although it didn't bar it, the
| egi sl ative history shows that it was intended to bar
it.

MR. DOYLE: | think that if -- if -- if any

statute is anbi guous --
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JUSTI CE SCALI A:  You are abandoni ng Carl son
then. | thought Carlson was your big case?

MR DOYLE: | believe it is, Your Honor
And -- and -- and that Carlson says --

JUSTI CE SCALI A: Wy don't you abandon its
proposition that there has to be a statenent in the
statute?

MR, DOYLE: Your Honor, all |I'msaying --

CHI EF JUSTI CE ROBERTS: You are not

abandoning it, you are taking it further. You are

taking Carlson further. It doesn't have to be -- no?
MR. DOYLE: Al I'msaying is, | believe, is
that -- is that in this case, if you | ook at the actua

statute that's at issue, no matter what test you use,
whet her you -- whether you -- whether you |ike
| egi sl ative history, whether you -- whether you only
| ook at plain text, or whether you want to | ook at
what's the alternative renedy, is it equivalent to a
constitutional claim this statute doesn't pass nuster.
It is clear that Congress never considered whether or
not to abrogate a constitutional cause of action in
1970.

JUSTICE BREYER His point is it doesn't
matter whether they did or didn't consider it, the

question is the statute was deci ded by Justice Brennan
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as an exanple of a statute where Congress did explicitly
say whatever it thought that this particul ar renedy was
a remedy exclusive, an exclusive renedy, and that
satisfied the second requirenent of Carlson. That was
Justice G nsburg's first question. And -- and there --
that's, | think, the problemfor you in this case.

MR, DOYLE: Your Honor, again, | don't want
to repeat ny answer to that question, but just to
enphasi ze that -- that the Court in Carlson did not
specifically say that Bivens clainms were barred by
reference of 233. It nentioned mal practice and that
there is a distinct difference between mal practi ce and
del i berate indifference in 1980, because Estelle had
been deci ded four years earlier.

So, one of the other anonelies here is that
| ooking at -- at -- at the practical effect, going to
your inplied repeal question, Justice Scalia, the only
work -- that that 233(a) would have left to do under the
Petitioner's reading is -- is bar Bivens clains. And
when Congress enacted the statute in 1970, Bivens didn't
even exi st.

And, so, the protection that -- the -- the
position that we are advocating protects doctors because
the Westfall Act extends nmuch broader immunity to common

law tort to any wongful act or om ssion, not just
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actions performng nedical functions. And, so, this is
conpl etely consistent wth Congress's intent in 1970
when constitutional clains didn't even exist.

And, so, when Congress | ooked at the issue,
exam ned it and deci ded whether -- whether there is a
di fference between Bivens and the conmon | aw and whet her
the FTCA was adequate to substitute for Bivens, it made
a decision to expressly preserve Bivens actions in this
case. And even if, Your Honors, you believe that
233 bars Bivens clains here, you have to reconcile it
with the Westfall Act, because the Westfall Act
expressly preserved Bivens cl ai ns.

And it was a conprehensive statute, is later
passed statute and it is specific to the issue before
the Court, which is can -- can a Bivens clai mbe brought
agai nst the Public Health Service doctors.

JUSTI CE G NSBURG. The Westfall Act could be
read to say we are now covering all these people who did
not have, who were not sheltered by imunity before, but
this anendnent saved that Bivens clains, once you read
that as self-contained and not touching other statutes
that existed independently before.

MR. DOYLE: Your Honor, I -- | -- 1 don't
think that's a reasonabl e readi ng, because at the tine

of the Westfall Act's passage in 1988, no court had held
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that Bivens clains were barred by Section 233 or any
other pre-act imunity stature |ike the Gonzal ez Act or
and the VA Act.

And the legislative history of the Westfal
Act shows that in 1988 Congress believed that the
Westfall Act would sinply extend the protections
avail able to -- to governnent enpl oyees before Westfal
v. Erwin, and that -- and that people would still be
able to bring constitutional clains against nmenbers of
t he Federal governnent.

And, so, Congress had no reason in 1988 to
go back and anend the -- the earlier passage of 233,
because there was no indication to judicial construction
or the legislative history that 233 ever barred Bivens
claims in the first place.

And, so, adopting the Petitioner's position
in this case would -- woul d subvert congressiona
i ntent, because it would say that, you know, when
Congress finally weighed all of the considerations in
the case, deci ded whether Bivens and the FTCA were
adequate, it decided to -- it decided to preserve Bivens
clainms rather than bar them And -- and -- and, so,
accepting the Petitioner's position, which would subvert
that intent based on an act that was passed prior to

Bi vens existing, prior to a constitutional cause of
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action being accepted for this type of action, and it --
and it would just be conpletely inconsistent with what
Congress has -- has done to protect Federal enployees.

JUSTI CE STEVENS: May | just be sure |
understand your argunent? |Is the Westfall Act -- would
it have covered every immunity that the Public Health
Act previously provided? So, is it correct that the --
the prior statute is now totally unnecessary and does
not hi ng except preserve the Bivens that -- preserve the
i munity for Bivens actions?

MR. DOYLE: No, Your Honor, | don't think
got to finish that answer before. But if you |ook at --
at -- at the appendix to our -- our brief from page 28
to 62, there is two pages in there, page 29 and page 55,
that show that Section 8 still has neaning, because
there is a host of non-Federal governnent enpl oyees,
people that -- that are governnment contractors that
provide services to free health clinics and the |ike
that can be deened enpl oyees of the Public Health
Servi ce and take advantage of their imunity. But
ot herwi se, they wouldn't be able to take advant age of
the i mMmunity under FTCA, because they aren't Federa
enpl oyees.

So 233(a) still has work to do, even under

our construction. And, so, surely it would not protect
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Public Health Service enpl oyees anynore because they
have greater protections in the Westfall Act, and again,
the Petitioner's reading here would -- the only work it
woul d have left to do would be to bar Bivens clains, but
Bi vens didn't even exist in 1970 when -- that the Act
was passed. That doesn't -- that doesn't make nuch
conmon sense.

And before | -- | conclude, | just want to
speak for a nonent about, you know, the inportance of
this case under the -- the Bivens jurisprudence.
mean, the purpose of Bivens, this Court has acknow edged
recently in Meyer and Mal esko is to provide deterrence
to -- to Federal officers. And this is exactly the type
of case that -- that -- where deterrence is inportant,
because governnment enpl oyees should not feel that they
can -- they can --

JUSTI CE BREYER Can't they sue the Federa
Governnent and col | ect noney.

MR. DOYLE: Not for the -- not for a Bivens
cl ai m

JUSTI CE BREYER: No, | nean, can't your
clients -- anybody who has a case |ike yours, can't they
sue the Federal Government and col |l ect damages for their
cl ai ns?

MR. DOYLE: It depends. Sone --
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JUSTICE BREYER. Did your clients sue the
Federal Governnent?

MR. DOYLE: Yes.

JUSTICE BREYER: Did they collect noney?

MR. DOYLE: No, they haven't coll ected noney

yet .
JUSTICE BREYER: No. But if they win, wll
t hey?
MR. DOYLE: On one clains, but of our
clains, the nost inportant claimhereis -- is -- wll

be extingui shed under California |aw, which highlights
why you know, Congress would not want to -- why this
Court in Carlson first of all said that the FTCA is not
an effective substitute for Bivens, and Congress
ratified that decision eight years later in the Wstfal
Act by specifying the sane thing, that -- that Bivens
clainms and the FTCA are conplenentary and paralle
causes of action, because for the very reason that under
California law in this case, a survival claimfor
pre-death pain and suffering, but for M. Castaneda who
endured an incredi ble ordeal for two years at the hands
of a governnent nedical provider -- that that claim
woul d be barred.

And so | would urge this Court to follow it

-- Its precedent in Carlson and recogni ze that Congress
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ei ght years later in the Westfall Act actually ratified

that holding that said that the FTCA is not an adequate

substi t ut

e for a Bivens action for the reasons | set

forth. Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. ol denberg, you have three m nutes

r emai ni ng.

REBUTTAL ARGUVENT OF ELAINE J. GOLDENBERG

ON BEHALF OF THE PETI TI ONERS

M5. GOLDENBERG. Just a few quick points if

Il may. One is that | think you can't read this Court's

Bi vens jurisprudence to set forth any kind of clear

st at enent

rule in this context. |In many cases after

Carl son was decided this Court has | ooked for

i ndi cations that Congress thought the judiciary should

stay its

the nere

hands, and it has found those indications in

exi stence of sone kind of statutory schene,

even where Congress has said nothing express about

whet her t

forth an

hat schenme shoul d be exclusive or not.
If it can be the case that sinply by setting

el aborat ed schene Congress can indicate its

intent that this particular inplied cause of action

shoul dn' t

go forward, then it nust be true al so that

where Congress expressly says that it shouldn't go

f orward,

that that can be given effect.
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And | point out there is not a cutting off
of a constitutional right here. It's just that there is
a specific cause of action that isn't going to be
allowed to go forward because it's one that this Court
woul d i nply.

Secondly, just to go back to ny answer to
Justice Kennedy's question before, the case that | neant
to cite to you was Van de Kanp v. ol dstein, 129 Suprene
Court 855, and that tal ked about absolute immunity
reflecting a balance of evils. Here, | think Congress
has done that bal ancing. Congress has decided that it
woul d rather protect the PHS, nake sure that causes of
action and liability aren't hanging over the heads of
PHS officers, even if that nmeans that sone individuals
don't get recovery against certain specific PHS
personnel on their clainms, when they can of course
recover fromthe United States.

If there are no further questions, we would
ask that the decision of the Ninth Crcuit be reversed.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Wher eupon, at 12:10 p.m, the case in the

above-entitled matter was submtted.)
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